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The Supreme Court Controversy 


As explained last week the projected analysis in this 
SERVICE of the President’s proposal for reorganization of 
the federal judiciary was deferred on account of the 
necessity to consider the bearing on the controversy of 
the opinions handed down by the Supreme Court in the 
five cases arising under the National Labor Relations 
Act, decided on April 12. These opinions, while adding 
nothing qualitatively new to the substance of the contro- 
versy, furnish a fresh setting and a more adequate per- 
spective for the entire discussion. The debate in Con- 
gress, in the press, and over the radio, on the proposal 
has now proceeded far enough to warrant the assump- 
tion that all the important aspects of the matter have 
been canvassed and all important opinions have been 
aired. The discussion has at least partially clarified the 
issues but it has also in some measure obscured them. 
This number of INFORMATION SERVICE is devoted to an 
effort to sift the arguments, presenting the central issue 
against a background of fact, and to furnish a basis for 
appraising the contentions, having particular regard to 
the opinions handed down in recent weeks. 

Admittedly, the President’s proposal is aimed chiefly 
at changing the personnel of the Supreme Court in such 
a way as to liberalize the character of its opinions in cases 
involving judicial review, that is, passing on the consti- 
tutionality of legislation. This discussion, therefore, is 
principally concerned with that question. The fact that 
the President’s initial message on the subject and the 
official arguments in defense of his proposal stressed the 
congestion of court calendars has led to the accusation 
that the President obscured his real purpose. This is 
one of the points at which confusion has persisted. No 
charge appears to have been made on behalf of the Ad- 
ministration that the Supreme Court calendar is con- 
gested, although it is contended that the use of certiorari 
—the certification by the Supreme Court of cases which 
it is willing to hear on appeal—is at present too sharply 
limited. 

AND NUMBERS 


Since the question of the relation of size to efficiency 
has been raised, however, it is necessary to note that as 
the Supreme Court now operates an increase in numbers 
would accentuate the difficulty of arriving at a consensus 
—or defining dissensus—in the consideration of legal 


principles. Jf it be assumed that certiorari should be 
granted on a larger scale and if there be any merit in the 
proposal that the Court sit in divisions for a substantial 
part of its business, an increase in numbers might be 
defended on procedural grounds. Sitting in divisions 
is a highly debatable matter, however. 

As to the lower courts, although the situation is far 
from uniform, it is admitted that congestion has occurred 
and that the continuance of aged judges on the bench 
is a problem. Congress in 1919 undertook to deal with 
this problem by providing for the appointment of an addi- 
tional judge in a court where an aged judge was found 
to be disabled for effective service. The solution was 
not a practicable one, however. 


“New 


What seems to have happened in the present contro- 
versy is this: that the President made no clear distinction 
between incapacity due to the actual infirmity of age and 
an incapacity due to inability to temper tradition by an 
appraisal of current facts. That the latter was his chief 
concern, however, could be fairly inferred from the fol- 
lowing passage in his court message on February 5: 

“Modern complexities call also for a constant infusion 
of new blood in the courts, just as it is needed in execu- 
tive functions of the government and in private business. 
A lowered mental or physical vigor leads men to avoid 
an examination of complicated and changed conditions. 
Little by little, new facts become blurred through old 
glasses fitted, as it were, for the needs of another genera- 
tion; older men, assuming that the scene is the same as 
it was in the past, cease to explore or inquire into the 
present or the future. 

“We have recognized this truth in the civil service of 
the nation and of many states by compelling retirement on 
pay at the age of 70. We have recognized it in the army 
and navy by retiring officers at the age of 64. A number 
of states have recognized it by providing in their con- 
stitutions for compulsory retirement of aged judges. 

“Life tenure of judges, assured by the Constitution, 
was designed to place the courts beyond temptations or 
influences which might impair their judgments; it was 
not intended to create a static judiciary. A constant and 
systematic addition of younger blood will vitalize the 
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courts and better equip them to recognize and apply the 
essential concepts of justice in the light of the needs and 
the facts of an ever-changing world.” 

In view of these statements it can scarcely be charged 
that the President did not at the outset state his full 
purpose. 

The dates of birth of the present justices of the Su- 
preme Court and of their appointment and the names of 
the presidents who chose them are listed below: 


NAME Born APPOINTED PRESIDENT 
Willis Van Devanter April 17, 1859 1911 Taft 
James C. McReynolds February 3, 1862 1914 Wilson 
Louis D. Brandeis November 13, 1856 1916 Wilson 
George Sutherland March 25, 1862 1922 Harding 
Pierce Butler March 17, 1866 1922 Harding 
Harlan F. Stone October 11, 1872 1925 Coolidge 
Charles E. Hughes April 11, 1862 1930 Hoover 

2nd appointment 
Owen J. Roberts May 2, 1875 1930 Hoover 
Benjamin N. Cardozo May 24, 1870 1932. Hoover 


It will be noted that five of the justices are 75 or over. 
Mr. Chief Justice Hughes, before his second appointment 
to the Supreme Court, remarked on the strange reluctance 
of aged judges to retire and intimated that 75 years might 
be considered not an unreasonable retiring age. 

That there is no uniform relationship between chrono- 
logical age and the decline of mental vigor is, of course, 
clear, yet a rough correlation is assumed in all retirement 
plans, many of which terminate official service years be- 
fore the age which most of the Supreme Court Justices 
have now reached. The relation of age to mental out- 
look and capacity to entertain new opinions is, of course, 
anything but uniform. The late Mr. Justice Holmes, 
and Mr. Justice Brandeis have given monumental evidence 
of the continuance of social vision in advanced years. 
But it must be noted that the general assumption under- 
lying the President’s plan is not being questioned. It is 
freely recognized that new blood is needed in a court as in 
a law office or a bank: the question is whether dependence 
should always be entirely upon automatic processes. 

A fair statement of the central issue would seem to 
be somewhat as follows: When the Supreme Court has 
made clear in a number of decisions, most of them 
divided, that it is averse to sustaining a legislative pro- 
gram, adopted in a very critical period, which is in line 
with a broad declaration of policy that the people have 
decisively approved at the polls, is it sound policy to 
bring about a change in the tenor of decisions by ap- 
pointing additional members of the Court whose views 
are known to be more favorable to the general aims of 
the Administration and to the character of the measures 
designed to implement them? This is the issue in a 
nutshell. 


“PACKING” THE Court? 


It will be noted that this statement is worded differently 
from the way in which the issue is defined by most critics 
of the plan. This is not done by way of prejudging in 
any sense the issue itself, but precisely because in order 
to be fair it is necessary to refrain from smuggling judg- 
ments into definitions. If, for example, the proposal is 
stated in terms of a plan to “pack the Court” the question 
is begged. Presumably “packing the Court” means the 
naming of judges with the express purpose and under- 
standing that they will render desired opinions on speci- 
fic proposals—in other words, that in their judicial con- 
duct such appointees of the President will be “his men.” 
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This is precisely what many critics of the President charge 
that he is proposing to do. It will be pointed out presently 
that certain passages from one of the President’s ad- 
dresses on the subject are somewhat ambiguous on this 
point. The fear and indignation that have been aroused 
over this proposition, particularly in the legal profession 
but also among many other groups, can scarcely be exag- 
gerated. .It is contended that the independence of the 
judiciary is at stake. Prominent citizens are aski 
whether the Supreme Court is to be “controlled.” It is 
pointed out that in the Colonial Period this was one of 
the most important issues which our history discloses. 
Our Supreme Court justices hold office during “good 
behavior.” In the Colonial Period, however, the judges 
held office “at the King’s pleasure.” A bitter fight was 
waged to establish the principle of judicial independence. 
The Declaration of Independence includes the charge: 
“(The King] has made judges dependent on his will 
alone, for the tenure of their offices, and the amount 
and payment of their salaries.” Thus the independence 
of the judiciary was one of the issues in the American 
Revolution. 

But to characterize the President’s proposal as a pack- 
ing of the Court is to assume that he will, if his bill is 
enacted, appoint men to the Supreme Court only after 
ascertaining their opinions on specific measures. Indeed, 
it is expressly charged that what the President is pro- 
posing is to secure additional judges in order to reverse 
some of the recent decisions of the Court affecting the 
New Deal. This is something which, according to re- 
cent researches, President Grant closely approximated 
when, pursuant to an act of Congress increasing the 
number of Supreme Court justices from seven to nine, 
he appointed Justices Strong and Bradley on the very 
day the decision in the Legal Tender case was announced, 
a decision which he very much wished reversed and 
which he had good reason to believe the new appointees 
would aid in reversing—as they did. 

President Roosevelt, however, indignantly denies any 
such intention. In his address over the radio on March 
9 he said: 

“If by that phrase, ‘packing the Court,’ it is charged 
that I wish to place on the bench spineless puppets who 
would disregard the law and would decide specific cases 
as I wished them to be decided, I make this answer— 
that no President fit for his office would appoint, and 
no Senate of honorable men fit for their office would 
confirm that kind of appointees to the Supreme Court.” 

This is a categorical denial of the charge that justices 
are to be appointed in order to effect specific reversals of 
New Deal cases. Continuing, he said: 

“But, if by that phrase the charge is made that I would 
appoint and the Senate would confirm justices worthy to 
sit beside present members of the Court who understand 
those modern conditions—that I will appoint justices who 
will not undertake to override the judgment of the Con- 
gress or legislative policy—that I will appoint justices 
who will act as justices and not as legislators—if the 
appointment of such justices can be called ‘packing the 
courts,’ then I say that I and with me the vast majority 
of the American people favor doing just that thing—now.” 


An Amepicuous DECLARATION 


It cannot be denied that this statement offers difficulty. 
Is the Supreme Court to have no hand in shaping policy 
as a part of its progressive interpretation and application 
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of the Constitution? The difficulty is increased by the 
following passage which occurs a little later in the same 
address : “[The proposal is advanced] because it will pro- 
vide a series of federal courts willing to enforce the Con- 
stitution as written and unwilling to assert legislative 
powers by writing into it their own political and economic 
policies.” 

That the Constitution should be enforced “as written” 
is precisely what Mr. Justice Sutherland argues in his 
dissent in the Washington Minimum Wage case, decided 
since the President’s proposal was put forward. The at- 
tempt to interpret the basic law literally, as if nothing 
significant or controlling had happened since it was for- 
mulated, is the main target of the liberal criticism of the 
courts. 


It seems pertinent to point out that much of the critic- 
ism of his proposal arises out of the fact that his words 
have been taken as committing him to a policy of re- 
ducing the functions of the Supreme Court in judicial re- 
view almost to the vanishing point. Thus Senator Pepper 
says: “If the President had his way, the Congress would 
decide whether an act is constitutional. ... ” 


We feel warranted in saying, however, that the Presi- 
dent does not consider the doctrine of judicial review 
to be involved in his plan and that the above quotation 
does not at all express his philosophy ; that he does expect 
the Constitution to be “interpreted” and desires only the 
kind of interpretation which will make possible legislation 
in line with the policies of his Administration which he 
considers his last election a clear mandate to carry out. 
This construction of the matter is clearly supported by 
his reference to the opinion expressed by Mr. Justice 
Washington in Ogden v. Saunders in 1827. At that 
time, and indeed until the Dred Scott decision in 1857, 
the Supreme Court had declared but one act of Congress 
unconstitutional. Mr. Justice Washington said: “It is 
but a decent respect due to the wisdom, the integrity and 
the patriotism of the legislative body, by which any law 
is passed, to presume in favor of its validity, until its 
violation of the Constitution is proved beyond all reason- 
able doubt.” The present position of the Administration 
is that the Supreme Court has departed very far from 
the doctrine here laid down. 


Nevertheless, there are many members of Congress and 
leaders in American public life who believe that, what- 
ever his present intention or whatever the quality of his 
purpose, appointments made by the President pursuant 
to the passage of the present bill would be political ap- 
pointments in the most dangerous sense of that word. 
This fear is perhaps accentuated by the fact that one of 
the decisions cited by the President in criticism of the 
Supreme Court was that handed down in the N. R. A. 
case. This, however, was a unanimous decision. It is 
pointed out that even if all the appointees to vacancies 
in the Supreme Court should resemble in judicial outlook 
the most liberal men now on the bench the N.R.A. de- 
cision could not be reversed. If, therefore, the President’s 
intention were to appoint men hostile even to that de- 
cision he would indeed be injecting a new and alien 
element—although the Wagner Act cases may be con- 
strued as opening the way for a reconstructed N.R.A. 
Even the explicit statement of the President that he has 
no such crude purpose as has been imputed to him has 
failed to quiet fear. As suggested above, an ambiguity 
in some of his own remarks may be accountable for this. 
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FEARS FOR THE oF RIGHTS 


A more serious objection, perhaps, arises from the fact 
that with all its conservatism the Supreme Court has been 
in a very important way the defender of the people’s 
liberties. Consider, for example, the recent decision in 
the De Jong case in Oregon, in which a conviction under 
the state’s Criminal Syndicalism Law was set aside; the 
famous Oregon School case in which the right of parents 
to send their children to private schools was upheld; the 
Scottsboro case in which the Supreme Court protected 
Negro boys from execution under what it pronounced 
an unfair conviction by state courts. These and instances 
of similar import are cited as showing that when state 
and municipal governments yield to the pressure of popu- 
lar hysteria the courts, and particularly the federal Su- 
preme Court, may be the greatest bulwark of popular 
liberty. Senator Wheeler in his opposition to the present 
proposal makes much of his own experience during the 
war when his state was swept by wartime hysteria which 
caused his personal integrity as a federal district attorney 
to be assailed. 

It will be seen, therefore, that the opposition to the 
President’s proposal comes from a number of sources 
and is variously based. The fear and suspicion with 
which the plan is viewed could hardly be exaggerated. 
It is against such a background that any justification of 
the proposal must be developed if it is to meet the test 
of fair appraisal. 


An AT APPRAISAL 


An attempt will be made here to consider the merits 
of the President’s proposal in the light of the criticisms 
that have been recited, not with a view to expressing any 
final judgment upon the issue but in order to show as 
clearly as possible what is involved. We shall consider 
the following factors: 


1. The relevance of the economic and social philosophy 
of judges to the determination of their qualifications ; 

2. The probable effect of the President’s proposal on 
New Deal legislation ; 

3. The probable effect of the plan upon popular atti- 
tudes toward the courts; 

4. The importance of the “precedent” argument ; 

5. The probable effect of the plan upon the maintenance 
of civil liberties; 

6. The merits of the plan as compared with current 
proposals for substantive amendments to the Constitu- 


tion designed to meet the problems which the President 
is confronting. 


THE RELEVANCE OF THE EcONOMIC AND SoctAL PHILOSOPHY OF 

JupcEs TO THE DETERMINATION OF THEIR QUALIFICATIONS 

It is at this point that the recent Washington Minimum 
Wage and Wagner Act decisions become particularly 
pertinent. Indeed the entire case of the Administration 
with reference to the character of the Supreme Court de- 
cisions on the constitutionality of acts of Congress could 
be documented by reference to majority and minority 
opinions in these cases. Mr. Roosevelt has made no 
criticism of the Supreme Court that has not been made 
much more caustically by members of that tribunal when 
writing minority opinions. Furthermore, these sharp 
differences of opinion are not technical and for lawyers 
only ; they arise out of the conflict between realistic views 
of social and economic facts and situations and that tra- 
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ditional attitude which the President described as char- 
acterizing a “static” court. 


In the Washington Minimum Wage case the Court 
reversed the decision given in 1923 in the Adkins case. 
In delivering the opinion of the Court Chief Justice 
Hughes said: “We may take judicial notice of the un- 
paralleled demands for relief which arose during the 
recent period of depression and still continue to an alarm- 
ing extent despite the degree of economic recovery which 
has been achieved.” This is an emphatic declaration that 
judicial review is not merely a matter of literal, objec- 
tive statement of the law. 

This case has a dramatic touch in that the minority 
opinion was written by Mr. Justice Sutherland who wrote 
the prevailing opinion in 1923. In his current opinion 
Mr. Justice Sutherland says: “The judicial function is 
that of interpretation; it does not include the power of 
amendment under the guise of interpretation.” This, 
however, may well be read against the background of the 
following sentences from his majority opinion in 1923: 

“Relation between earnings and morals is not capable of 
standardization. The well to do are not less likely than 
the poor to lapse morally. It cannot be shown that highly 
paid women safeguard their morals more carefully than 
those who are poorly paid. Morality rests upon other 
considerations than wages; and there is, certainly, no 
such prevalent connection between the two as to justify 
a broad attempt to adjust the latter with reference to the 
former.” In this decision, which brought sharp criticism 
upon the Court and a rebuke from Mr. Chief Justice Taft 
in his dissent, the economic views of the majority were 
written into the Constitution by a process of “interpreta- 
tion.” 


The Wagner Act decisions turn on the definition of 
interference with interstate commerce, which has been 
the occasion of many a controversial issue in the courts. 
The heart of the matter is the question whether labor 
disturbances such as that Act seeks to abate by the estab- 
lishment of unimpeded collective bargaining constitute 
an “immediate” or a “remote” interference with interstate 
commerce. Thus the most pertinent argument in these 
highly significant decisions has to do primarily with the 
weighing of factors in the present social-economic situa- 
tion. Passage after passage in these opinions shows how 
sharply the line is drawn between those upon whom the 
modern scene has made a profound impression and those 
who are still looking through lenses fitted in an earlier age. 

For example, Mr. Chief Justice Hughes in the majority 
opinion in the Jones and Laughlin case, referring to pos- 
sible stoppage of work in the company’s manufacturing 
operations, said: 

“In view of the respondent’s far-flung activities, it is 
idle to say that the effect would be indirect or remote. 
It is obvious that it would be immediate and might be 
catastrophic. We are asked to shut our eyes to the plain- 
est facts of our national life and to deal with the question 
of direct and indirect effects in an intellectual vacuum... . 

“When industries organize themselves on a national 
scale, making their relation to interstate commerce the 
dominant factor in their activities, how can it be main- 
tained that their industrial labor relations constitute a 
forbidden field into which Congress may not enter when 
it is necessary to protect interstate commerce from the 
paralyzing consequences of industrial war? . . 
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“Experience has abundantly demonstrated that the 
recognition of the right of employes to self-organization 
and to have representatives of their own choosing for the 
purpose of collective bargaining is often an essential con- 
dition of industrial peace. Refusal to confer and negotiate 
has been one of the most prolific causes of strife... . 

“The fact that there appears to have been no major 
disturbance in that industry in the more recent period 
did not dispose of the possibilities of future and like dan- 
gers to interstate commerce which Congress was entitled 
to foresee and to exercise its protective power to forestall.” 

All of this seems obvious to a layman, but note these 
passages from the minority opinion written by Mr. Justice 
McReynolds: 

“The distinction between a direct and an indirect effect 
turns, not upon the magnitude of either the cause or the 
effect, but entirely upon the manner in which the effect 
has been brought about. If the production by one man 
of a single ton of coal intended for interstate sale and 
shipment, and actually so sold and shipped, affects inter- 
state commerce indirectly, the effect does not become 
direct by multiplying the tonnage, or increasing the num- 
ber of men employed, or adding to the expense or com- 
plexities of the business, or by all combined. 

“Any effect on interstate commerce by the discharge 
of employes shown here, would be indirect and remote in 
the highest degree, as consideration of the facts will show. 
In No. 419 [one of the cases at bar] ten men out of 
10 000 were discharged ; in the other cases only a few. . 

. Whatever effect any cause of discontent may 
ultimately have upon commerce is far too indirect to jus- 
tify Congressional regulation. Almost anything—mar- 
riage, birth, death—may in some fashion affect com- 
merce.” 

The fundamental antagonism between social philoso- 
phies could hardly be more clearly brought out. It 
strongly suggests the irreconcilable conflict between fun- 
damentalist and liberal points of view in religion. 

Or consider the Associated Press decision. Here the 
majority opinion holds that the Associated Press is to 
be considered in the same category as other businesses 
in interstate commerce with reference to the requirement 
that the rights of their employes to organize shall not be 
interefered with. In-this case the minority, speaking 
through Mr. Justice Sutherland, does not contend that 
the Associated Press is not engaged in interstate com- 
merce. Rather, the First Amendment to the Constitu- 
tion, with its guarantee of freedom of the press from 
Congressional interference, is invoked against the Wag- 
ner Act. The minority declares that liberties guaranteed 
in the First Amendment are “in a category apart” and 
“incapable of abridgement by any process of law.” With 
this premise the minority proceeds to find invalid the 
application of the Wagner Act to a news gathering and 
dispensing agency, in these words: “It would seem to be an 
exercise of only reasonable prudence for an association 
engaged in part in supplying the public with fair and 
accurate factual information with respect to the con- 
tests between labor and capital, to see that those whose 
activities include that service are free from either ex- 
treme sympathy or extreme prejudice one way or the 
other.” 

Here again a social philosophy is expressed which 
is so divorced from reality as to leave the layman miysti- 
fied. The Associated Press would be obliged in carry- 
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ing out this principle to find employes who were so 
remote from current affairs as to have no interest in 
the all-absorbing issue of employer-employe relations— 
including their own economic status! 

A multitude of cases might be cited to the same effect. 
These are chosen because of their current interest. 
Mr. Justice Stone, in what is likely to be a famous 
dissent in the A.A.A. case, said that, “while unconstitu- 
tional exercise of power by the executive and legisla- 
tive branches of the government is subject to judicial 
restraint, the only check upon our own exercise of 
power is our own sense of self-restraint.” 

There are numerous records in our history of con- 
flict between the Executive and the Supreme Court, 
growing out of serious differences in policy. Thomas 
Jefferson once expressed his great satisfaction that a 
vacancy had occurred in order that one of his own 
political faith might be appointed by way of redeeming 
the Court. During President Johnson’s quarrel with 
Congress a future limit to the number of justices was 
set at seven instead of nine in order to prevent any 
appointees of his from taking seats on the Court. Wood- 
row Wilson was undoubtedly trying to liberalize the 
Court when he named Justices Brandeis and Clark. These 
appointments gave William Howard Taft great concern 
and he urged the election of Mr. Harding partly on the 
ground of probable appointments to the Supreme Court. 
A personal letter is cited in which he referred to “the 
four places likely to be filled by Wilson’s successor,” 
and added, “Think of the danger of another Brandeis 
and Clark. The power and the usefulness of that Court 
would be broken down under such appointments if the 
majority of the Court were to be made up of them.” 
When Theodore Roosevelt was considering the appoint- 
ment of Mr. Justice Holmes he wrote a letter to Senator 
Henry Cabot Lodge in which he said: “Now I should like 
to know that Judge Holmes was in entire sympathy with 
our views, that is, with your views and mine, and Judge 
Gray’s, for instance, just as we know that ex-Attorney 
General Knowlton is, before I would feel justified in ap- 
pointing him. . . . I should hold myself as guilty of an ir- 
reparable wrong to the nation if I should put in his 
[Gray’s] place any man who was not absolutely sane and 
sound on the great national policies for which we stand 
in public life.” 

The very great relevance of economic and social phil- 
osophy to the fitness of a judge has been amply testified 
to by Senator Borah, who is one of the leading opponents 
of the President’s proposal. When the nomination of 
Mr. Chief Justice Hughes was before the Senate Mr. 
Borah, criticizing a decision of the Supreme Court, said: 
“I do not want to strengthen the viewpoint of the ma- 
jority.” Mr. Borah objected to the Hughes appointment 
because he believed that Mr. Hughes held the view that 
“practically no restraint ought to be placed on the vast 
corporate interests of the United States.” 

It may be pointed out here that the actual character 
of a judge’s opinions cannot be accurately forecast from 
his record. Mr. Chief Justice Hughes, as everyone knows, 
has written some very liberal opinions. Mr. Justice Mc- 
Reynolds, who is included in the conservative group of 
justices, was apparently appointed by President Wilson 
on the strength of his trust-breaking prosecutions because 
the latter believed his opinions would be in line with the 
prevailing policy of the government. It may also be noted 
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that this uncertainty of predicting the quality of a judge’s 
opinions has been advanced as an argument against the 
present proposal. Senator Wheeler says, “Who can be 
sure that the appointees may not turn out to be reaction- 
aries?” It would seem, however, that the question here 
is one of gauging probabilities, and few opponents of the 
President’s proposal doubt that his appointments would 
very seriously change the complexion of the Court. 

The most important point at which this issue arises is in 
the judicial interpretation of the term, “due process of 
law.” As is well known, it occurs in the Fifth Amend- 
ment: “No person shall be ... deprived of life, liberty, or 
property without due process of law”; and in the Four- 
teenth Amendment: “... nor shall any state deprive any 
person of life, liberty, or property without due process of 
law.” Mr. Justice Curtis, writing the ruling opinion in 
Murray’s Lessee et al vs. Hoboken Land and Improve- 
ment Company in 1856, made clear the original signifi- 
cance of this term: 


“The words, ‘due process of law,’ were undoubtedly 
intended to convey the same meaning as the words, ‘by the 
law of the land,’ in Magna Charta. Lord Coke, in his 
commentary on those words, (2 Inst. 50) says they mean 
due process of law. The constitutions which had been 
adopted by the several states before the formation of the 
federal Constitution, following the language of the great 
charter more closely, generally contained the words, ‘but 
by the judgment of his peers, or the law of the land.” The 
ordinance of Congress of July 13, 1787, for the govern- 
ment of the territory of the United States northwest of 
the river Ohio, used the same words. 

“.. To have followed, as in the state constitutions, and 
in the ordinance of 1787, the words of Magna Charta, ... 
would have been in part superfluous and inappropriate. 
To have taken the clause ‘law of the land,’ without its im- 
mediate context, might possibly have given rise to doubts, 
which would be effectually dispelled by using those words 
which the great commentator on the Magna Charta had 
declared to be the true meaning of the phrase, ‘law of the 
land,’ in that instrument, and which were undoubtedly 
then received as their true meaning.” 


In other words, the original meaning of the “due 
process” clause is that every man shall have “his day in 
court.” Under the influence of laissez-faire economic 
theory with its emphasis on individual initiative the Su- 
preme Court has developed a meaning of “due process of 
law” which makes possible drastic limitations of the 
power of the federal and state legislatures, in the interest 
of maintaining free competition. It should be noted that 
this is not equivalent to charging that big business con- 
trols the courts. In theory, at least, “due process” has 
been invoked to preserve competition against monopoly. 
But in the light of the original meaning of “due process,” 
as above stated, a construction of the Constitution “as it is 
written” would seem to call for something widely differ- 
ent from the construction presented in, for example, Mr. 
Justice Sutherland’s opinion, already referred to, in the 
famous Adkins case. 


Errect oN New LEGISLATION 


If the President’s proposal should be approved by Con- 
gress several possibilities might result. If no Supreme 
Court justices should retire the President would appoint 
six new justices. If the six justices who are now over sev- 
enty should retire in recognition of a declaration of prin- 
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ciple on the part of Congress as an announcement of public 
policy, the President would also appoint six justices. Then 
again, some of the six might retire and some remain, so 
that there is theoretically a possibility of new appointments 
ranging from one to six. It should be noted that the 
pending bill provides that the number of justices would 
be permanently increased by any additional appointments 
made. This has no visible relation to the purpose of the 
measure. For example, if six new and relatively young 
judges should be appointed and within the next few years 
the older judges, including the more conservative mem- 
bers of the bench, should retire, there would be no ad- 
vantage, in terms of the purpose of the President’s pro- 
posal, in filling all these vacancies. The significance, there- 
fore, of the provision that the increase shall be permanent 
does not appear. It may, of course, be argued on behalf 
of the President’s proposal that if the older Supreme Court 
justices consider an increase in the size of the Court un- 
desirable they have only to resign on the passage of the 
bill by Congress in order to prevent this from happening. 
In other words, the increase in the size of the Court is not 
an essential part of the President’s plan but is contingent 
only upon the continued refusal of the older justices to 
retire. 

In gauging the effect of the proposal it is necessary to 
make some assumption on the point previously referred to 
as to the President’s intentions. Putting the best con- 
struction upon them, the proposal means that lawyers 
having such views and general judicial outlook as Justices 
Brandeis, Stone and Cardozo would be appointed to the 
Court.* It must be granted at once that if the most 
hostile critics of the plan are correct in their assumption 
that the President would exact from his appointees a 
promise to vote for reversal in specific cases or to decide 
in prescribed ways with reference to specific legislative 
proposals—in short, that they would agree to represent 
the President on the Supreme Court—there is nothing to 
argue about. No one who is not committed to a philoso- 
phy of political dictatorship could view such a proposal 
with complacency. It would seem, however, that the 
President is entitled to have his proposal at least weighed 
on the assumption that he would look into the economic- 
social philosophy of respective appointees precisely as 
other presidents have done and that he would be guided 
by his conclusion as to the probability that the will of 
the people concerning legislative policies, as expressed 
in the election of last November, could be carried out 
without interference by the Supreme Court as recon- 
stituted. The argument comes down to this, that the 
dissenting opinions that have been written in cases arising 
under New Deal legislation give the Administration rea- 
sonable hope that it might be possible to carry out a 
program of legislation designed to effectuate the New 
Deal, whereas the majority opinions taken in the aggre- 
gate—up to the time the Court plan was drafted—con- 
stitute a fairly conclusive finding against the possibility 
of implementing the main purposes developed during Mr. 
Roosevelt’s first administration. The recent decisions, to 
be sure, change the picture. Yet from the Administration 
viewpoint, an advantage precariously held by means of one 
problematic vote is not a victory. 

It should be noted that some of the critics of the Presi- 
dent’s plan believe that the requirements of the present 


* The suggestion that lay members should be appointed to the 
Court has gained no visible support. 
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situation could be met by a different type of legislation. 
Those who hold that the economic problems of the country 
could be solved by a frontal attack upon monopoly contend 
that there is no constitutional impediment to drastic legis- 
lation directed toward this end. 

In any case, this whole controversy is set in the frame- 
work of a new economic era which, according to a great 
body of opinion, both expert and lay, requires an in- 
creasing measure of regulation of business by government 
running away beyond what the Supreme Court has, as a 
rule, allowed in its interpretation of the limits of federal 
power and of the meaning of the due process clauses of 
the Fifth and Fourteenth Amendments. The recent de- 
cisions extensively quoted above may be taken as definitive 
of a liberal policy on the part of the Court only to the 
extent that the one member holding the balance of power 
continues to range himself on the liberal side. It is 
probably fair to say, therefore, that the New Deal phil- 
esophy, including its diagnosis of our economic problems 
and the methods proposed for their solution, has much 
at stake in the early strengthening of the liberal point of 
view on the nation’s highest tribunal. 


THE PROBABLE EFFECT OF THE PLAN UPON POPULAR ATTITUDES 
TowArpD THE CourTs 


It is at this point that the question assumes in many 
minds its most distinctly moral aspect. Again, it is ap- 
parent that much depends on how the proposal is con- 
ceived. If it is thought of as a means of implementing 
a definite public demand for a liberalizing of judicial 
review in the light of an extraordinary emergency rather 
than as a personal exploit on the part of a very powerful 
executive, the argument loses much of its force. For 
emergencies such as the nation has been passing through 
are not of frequent occurrence, and it does not appear that 
such moral prestige as the courts enjoy would necessarily 
be impaired by effectuating a rather sudden change in 
the quality of judicial interpretation of basic law. When 
a president, a senator or a governor is replaced by an 
overwhelming vote of the people the prestige of his office 
does not suffer in a measure proportional to the vote. On 
the other hand, those who see the current proposal as a 
corruption of the judiciary are manifestly right in fear- 
ing that its results might be far-reaching. 

A serious aspect of the matter is the doubtful character 
of current assumptions with reference to the “inde- 
pendence of the judiciary.” Conservative minds regard 
it as a heritage to be preserved: many liberals, and prob- 
ably the working classes very generally, regard it as a 
goal to be achieved. It seems hardly possible that judges 
could render decisions year after year which their own 
liberal colleagues characterize as prejudiced and unfair 
without impairing respect for the courts. The way in 
which labor rights have been disregarded in court de- 
cisions is a matter of common knowledge among students 
of industrial problems. In this respect the chief offenders 
have been the lower courts. But the body of precedent 
that has now been built up in Supreme Court opinions 
interpreting the Constitution in the interest of outworn 
economic doctrine has had an influence with the masses 
of our people which most members of the legal profession 
do not realize. It is probably safe to say that the 
supporters of the President’s proposal for the most part 
regard it as a rather drastic but necessary expedient to 
render the Supreme Court “independent” of the strong 
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individualistic tradition which our economic system has 
developed and more dependent upon the will of the people 
as to the spirit in which the language of the Constitution 
shall be interpreted. 


Tue ImporTANCE OF THE “PRECEDENT”? ARGUMENT 


In the minds of lawyers, particularly, the setting of 
legal precedents is a matter of primary importance. In 
the present controversy, as has been pointed out, atten- 
tion is sharply called to the possibility that in future a 
president having reactionary aims might follow the pre- 
cedent of increasing the size of the Court for the pur- 
pose of securing judicial blessing for his legislative pur- 
poses. While this is, of course, a matter of opinion, two 
factors must be taken into account. 


a) “Precedents” have two historical uses, one to be 
followed, the other to be avoided. Past policies in govern- 
ment are as often pointed to as “horrible examples” as 
they are cited for guidance. Just now, opponents of the 
President’s plan are regarding the “precedent” set in the 
Grant Administration for increasing the number of justices 
in the Supreme Court and making appointments in the 
light of particular desired decisions, as a pitfall to be 
avoided. The size of the Court has been frequently 
changed but that precedent ceased to be operative some 
decades ago. If the results of the present plan should 
be generally regarded as unsatisfactory to the nation, there 
is little ground for fearing repetition. 

b) As has been pointed out in the Senate hearings, it 
is only during periods in which liberal policies are de- 
veloped that Congress and the Executive are likely to 
have any contest with the Supreme Court, so far as fed- 
eral power is concerned. A conservative Congress and 
Executive are likely to develop and enact only measures 
that are well within the Constitution as conservatively 
interpreted. Thus the influence of precedent would, in 
any case, be curtailed by its limited availability as a sup- 
port. 


Tue ProspasLe EFrrect oF THE PLAN UPON THE MAINTENANCE OF 
Crvm Lrserties 

As to the very important question of civil liberty the 
issue again depends on the character of the men selected 
for the Supreme Court. While it has been pointed out 
that conservative justices may be quite inflexible in de- 
fense of the rights of minorities, it would seem that jus- 
tices who would qualify under Mr. Roosevelt’s specifica- 
tions as to the promotion of the general welfare would 
not be lacking in appreciation of the religious, political or 
economic rights of any individual or minority group which 
may come into jeopardy. In other words, while those 
defenders of the Supreme Court in the present contro- 
versy who point to its function as a bulwark against popu- 
lar hysteria are undoubtedly correct in that contention. 
it is difficult to see how a Court made up of justices of 
the ilk of the present liberal members would constitute 
a peril to minority rights. 


Tue MERITS OF THE PLAN AS COMPARED WITH CuRRENT PRropos- 
ALS FOR SUBSTANTIVE AMENDMENTS 

It is now necessary to consider the alternative pro- 

posals. The idea of amending the Constitution seems to 

have become popular all at once. Apparently the contro- 

versy has had the effect of calling attention to a serious 

national need. Critics of the President’s plan have ad- 
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vanced three types of amendment pursuant to the con- 
tention that if there is anything wrong with the function- 
ing of our highest tribunal the people, not the President 
or Congress, must correct it. The three types of amend- 
ment may be described as having the following purposes: 
a) To redefine the powers of federal and state govern- 
ments under the Constitution ; 


b) To limit the power of judicial review ; 


c) To effect the retirement of Supreme Court justices 

at a given age. 

Amendment proposals of the first type are directed at 
extending the power of the federal government in the 
interest of public welfare and at freeing the state legis- 
latures from the restraint inherent in the present interpre- 
tation of the due process clause. It has been proposed, for 
example, that Congress be given explicit power to provide 
social security and to regulate industrial relations. Such 
powers as Congress now has in these areas are pre- 
cariously held and limited to application under the inter- 
state commerce clause. 

.It is important to remember that controversy over the 
constitutionality of legislation has two main aspects. The 
powers of Congress to invade the domain of the states 
have been curbed by the Supreme Court by a rigid inter- 
pretation of the interstate commerce clause and a broad 
construction of the due process clause in the Fifth Amend- 
ment—which relates to the federal government. On the 
other hand, the powers of the states to legislate in economic 
matters have been curtailed by the federal Supreme Court 
by a correspondingly broad construction of the due process 
clause in the Fourteenth Amendment. Thus the effort to 
liberalize judicial review looks toward increased federal 
power even at the expense of state power, on the one hand, 
and toward extension of the powers of state legislatures 
within their own sphere, on the other. 

Senator Borah has proposed an amendment which 
would repeal the Fourteenth Amendment, reenact the 
major portion of it, and expressly define “due process” 
as follows: 

“Due process of law as herein used shall have reference 
only to the procedure of executive, administrative, or 
judicial bodies charged with the execution and enforce- 
ment of the law.” 

Concerning such proposals it is probably safe to say 
that most supporters of the President’s plan would wel- 
come, in addition, substantive changes in the Constitution 
in line with these suggestions. The main difficulty lies, 
of course, in the fact that if there is any merit in the 
President’s Court plan time is of the essence. If changes 
in policy such as Mr. Borah’s amendment contemplates 
are not so urgent as to preclude a waiting period of as 
much as seven years (the time limit specified in his 
amendment) it may well be argued that no emergency 
exists. There is, however, a widespread opinion that 
it is of the greatest urgency that the contemplated changes 
in public policy be promptly made. The long and tortu- 
ous process by which the Child Labor Amendment has 
made its way even to its present precarious position, in 
spite of endorsement by former President Hoover, Gover- 
nor Landon, and other eminent conservatives, and not- 
withstanding impressive evidence of popular approval, 
furnishes a formidable argument against dependence upon 
the slow amending process to bring about changes in 
policy which great jurists in their dissenting opinions 
have insisted are urgently needed. 
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There is also the unavoidable suspicion that many of 
those who are now calling for substantial constitutional 
changes by amendment are using this argument for the 
purpose of killing the President’s proposal. The much 
talked of amendments might be chief mourners at the 
funeral of his court plan. 

The second type of amendment would limit, or even 
take away, the right of judicial review of acts of Congress. 
Senator Norris has proposed that an act of Congress shall 
stand unless two-thirds of the Supreme Court vote to 
annul it. Senators Wheeler and Bone would give Con- 
gress power by a two-thirds vote to reenact a measure 
annulled by the Supreme Court, after the occurrence of a 
general election subsequent to the Court’s decision. Wal- 
ter Lippmann would add to this a referendum to the people 
who, he believes, should alone be able to override the 
Supreme Court. 

The third type of proposed constitutional amendment is 
represented by Senator Burke’s proposal which would 
retire all federal judges automatically at 75 who had not 
elected to retire between the ages of 70 and 75. In either 
case full pay would be continued. It has been predicted 
that should Congress now propose such an amendment, 
the judges over 75 would regard the decisive vote of 
Congress as a mandate to retire. In any case, the speedy 
adoption of the amendment would mean the retirement 
of five justices who are this year 75 or over. Three of 
these are in the consistently conservative group—Suther- 
land, Van Devanter and McReynolds. Such a consum- 
mation would, of course, give the President power to 
liberalize the Court without altering its size. It would 
be a permanent reform accelerating the process of infusing 
new blood into the Court. If it should be invoked now by 
a constitutional amendment which both parties would 
heartily support as a way out of the constitutional crisis, 
a bitter controversy might perhaps be ended in a con- 
structive way. 

Whatever may be thought of the several propositions 
offered as alternatives to the plan in dispute, it must be 
recognized that, with the exception of compulsory retire- 
ment of judges, they are all essentially more radical than 
the President’s plan in their effect on governmental pro- 
cess. This does not mean that they are not preferable, nor 
does it mean that some of them are not, in any case, needed 
as supplementary remedies for the evil of anachronistic 
court decisions. The support given by critics of the Presi- 
dent’s plan to the proposal to give Congress power to 
override adverse decisions on the constitutionality of its 
own acts is surprising in view of the patent exaltation of 
the legislative and executive branches of the government 
over the judiciary that would result. 


CONCLUSION 


The “conclusion of the whole matter” seems to be that 
those who think that the nation is now in a critical situa- 
tion, who are deeply impressed with the inferior economic 
status of one-third of our people, to which the President 
has called attention, who share the concern expressed by 
the Chief Justice himself in the recent Minimum Wage 


decision over “the unparalleled demands for relief which 
arose during the recent period of depression and still con- 
tinue to an alarming extent,” and who believe these condi- 
tions can be met only by immediately securing a liberal 
attitude on the part of the Supreme Court toward New 
Deal legislation, will tend to favor the President’s proposal 
as the quickest method of infusing new blood into the 
Court. On the other hand, those who do not regard the 
situation as grave and think that with a little patience and 
in the course of nature changes in the personnel of the 
Court will bring about changes in interpretation as well 
as substantive amendments to the Constitution, and those 
who fear the precedent of changing the Court in any way 
without the approval of the whole people will be inclined 
to oppose the President’s plan and favor proceeding by 
way of amendment. 

Whatever the outcome, the controversy seems to have 
served an educational purpose. It has brought to the at- 
tention of the country, as evidenced by the surprising satis- 
faction voiced in the conservative press over the recent 
liberal decisions of the Supreme Court, the necessity of 
a modern judicial interpretation of our basic law. Thus we 
are seeing demonstrated the truth of Mr. Justice Holmes’ 
great dictum which now adorns a mural in the new De- 
partment of Justice building in Washington: “The life of 
the law has not been logic, it has been experience.” 
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Annals of the American Academy of Political and Social 

Science (Philadelphia). March, 1937. 
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all economic groups. Among the main topics discussed are “Nature 
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(Printed in U. S. A.) 


1937 
fede 
000, 
year 
inco’ 
pero 
abot 
enue 
excl 
H 
dept 
reve 

not 
penc 
or p 
defic 

men 
prot 

ner 
staff 
con 

fails 
bala 
are 
reve 

that 

will 
bud; 
tren 
war: 
Fever 
tion 
pros 

Boa 
mad 
crea 
able 
To. 
inte 

will 
to fi 

the 


